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DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
[7 CFR Part 1135) 


[Docket No. AO-380] 


MILK IN THE SOUTHWESTERN IDAHO-EASTERN 
GREGON MARKETING AREA 


Hearing on Proposed Marketing Agreement 
and Order 


AGENCY: Agricultural 
Service, USDA. 


ACTION: Public hearing on proposed 
rulemaking. 


SUMMARY: This hearing is being 
held to consider a proposed milk order 
that would regulate the handling of 
milk in an area designated as the 
Southwestern Idaho-Eastern Oregon 
marketing area. Three dairy farmer 
cooperatives requested the proposed 
milk order. The marketing area of the 
proposed order would include 18 
southwestern Idaho and five eastern 
Oregon counties. Proponents contend 
that a milk order is needed to estab- 
lish and maintain orderly marketing 
conditions and a stable price structure 
to producers in the area. 


Marketing 


PATE: Comments due on: December. 


5, 1978. 


ADDRESS: Send comments to: Feder- 
al Building, U.S. Courthouse, 550 West 
Fort Street, Boise, Idaho 83724. 


FOR FURTHER INFORMATION 
CGNTACT: 


Maurice M. Martin, Marketing Spe- 
cialist, Dairy Division, Agricultural 
Marketing Service, U.S. Department 
of Agriculture, Washington, D.C. 
20250, 202-447-7183. 


SUPPLEMENTARY INFORMATION: 
Notice is hereby given of a public 
hearing to be held at the Federal 
Buliding, U.S. Courthouse, 550 west 
Fort Street, Boise, Idaho 83724 begin- 
ning at 10 a.m., local time, on Decem- 
ber 5, 1978, with respect to a proposed 
marketing agreement and order, regu- 
lating the handling of milk in the 
Southwestern Idaho-Eastern Oregon 
marketing area. 

The hearing is called pursuant to 
the provisions of the Agricultural Mar- 
keting Agreement Act of 1937, as 
amended (7 U.S.C. 601 et. seqg.), and 
the applicable rules of practice and 
‘procedure governing the formulation 
of marketing agreements and market- 
ing orders (7 CFR Part 900). 

The hearing is for the purpse of: 

(a) Receiving evidence with respect 
to economic and marketing conditions 
which relate to the proposed market- 
ing agreement and order, hereinafter 
set forth, and any appropriate modifi- 
cations thereof; 


PROPOSED RULES 


(b) Determining whether the han- 
dling of milk in the area proposed for 
regulation is in the current of inter- 
state or foreign commerce or directly 
burdens, obstructs, or affects inter- 
state or foreign commerce; 

(c) Determing whether there is need 
for a marketing agreement or order 
regulating the handling of milk in the 
area; and 

(d) Determining whether the pro- 
posed marketing agreement and order 
or appropriate modifications thereof 
will tend to effectuate the declared 


_policy of the Act. 


_ The proposals, set forth below, have 
not received the approval of the Secre- 
tary of Agriculture. 


Proposed by Dairymen's Creamery Association, 
tnc.; Mountain Empire, Dairymen's Associ- 
ation; and Western General Dairies, Inc.: 


PROPOSAL NO. 1 
GENERAL PROVISIONS 


§ 1135.1 


The terms, definitions, and provi- 
sions in part 1000 of this chapter are 
hereby incorporated by reference and 
made a part of this order.' 


General Provisions. 


DEFINITIONS 


§ 1135.2 Southwestern 
Oregon marketing area. 


“Southwestern Idaho-Eastern 
Oregon marketing area,” hereinafter 
called the “marketing area’ means all 
the territory, all Government reserva- 
tions and installations and all munici- 
palities within the counties listed 
below: 


Idaho-Eastern 


IpAHO 


Adams 
Ada 
Blaine 
Boise 
Camas 
Canyon 
Cassia 
Elmore 
Gem 


Gooding 
Jerome 
Lincoln 
Minidoko 
Owyhee 
Payette 
Twin Falls 
Valley 
Washington 


OREGON 
Baker 


Grant 
Harney 


“Malheur 
Union 


§ 1135.3 Route disposition. 


“Route disposition” means any deliv- 
ery of a fluid milk product classified as 
Class I milk from a plant to a retail or 
wholesale outlet (including any deliv- 
ery through a distribution point, by a 
vendor, from a plant store or through 
a vending machine) except a delivery 
to another plant. 


‘The provisions of part 1000 (7 CFR Part 
1000) are set forth immediately following 
Proposal No. 1. 


§ 1135.4 [Reserved]. 


§ 1135.5 Distributing plant. 


“Distributing plant’”’ means a plant 
in which milk approved by a duly con- 
stituted regulatory agency for fluid 
consumption, or filled milk, is pro- 
cessed or packaged and from which 
there is route disposition in the mar- 
keting area during the month. 


§ 1135.6 Supply plant. 


“Supply plant” means a plant from 
which a fluid milk product acceptable 
to a duly constituted regulatory 
agency for fluid consumption, or filled 
milk, is transferred during the month 
to a pool distributing plant. 


§ 1135.7 Pool plani. 


Except as provided in paragraph (c) 
of this section, ‘‘pool plant’”’ means: 

(a) A distributing plant that during 
the month has: 

(1) Route disposition, except filled 
milk, representing not less than 50 
percent of its total receipts of Grade A 
fluid milk products (including milk di- 
verted from such plant to a nonpool 
plant pursuant to § 1135.13); and 

(2) Route disposition, except filled 
milk, in the marketing area represent- 
ing not less than 10 percent of such re- 
ceipts. 

(b) A supply plant from which 
during the month not less than 50 per- 
cent of its Grade A milk receipts from 
dairy farmers (including milk diverted 
from such plant to a nonpool plant 
pursuant to § 1135.13) is transferred to 
a pool distributing plant pursuant to 
paragraph (a) of this section as fluid 
milk products, except filled milk. Any 
supply plant that has qualified as a 
pool plant in each of the immediately 
preceding months of August through 
February shall be a pool plant in each 
of the following months of March 
through July unless written request 
for nonpool status for any such month 
is filed by the plant operator with the 
market administrator prior to the first 
day of any such month. A plant with- 
drawn from supply pool plant status 
may not be reinstated for any subse- 
quent month of the March through 
July period unless it fulfills the trans- 
ferring requirement of this paragraph 
for such month. 

(c) The term “pool plant” shall not 
apply to the following plants: 

(1) A producer-handler plant; 

(2) A distributing plant qualified 
pursuant to paragraph (a) of this sec- 
tion that also meets the poo! plant re- 
quirements of an other Federal order 
on the basis of route disposition in 
such other marketing area, and from 
which, the Secretary determines, a 
greater quantity of Class I milk, 
except filled milk, is disposed of 
during the month as route disposition 
in this marketing area than is disposed 
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of in such other marketing area but 
which plant is nevertheless fully regu- 
lated under such other Federal order; 

(3) A supply plant qualified pursu- 
ant to paragraph (b) of this section 
that also meets the pool plant require- 
ments of an other Federal order and 
from which greater qualifying trans- 
fers are made during the months to 
plants regulated under such other 
order than are made to plants regulat- 
ed under this order, except during the 
months of March through July if the 
transfers to the other order plant are 
for surplus disposition and the opera- 
tor of the supply plant elects to retain 
automatic pooling under this-part; or 

(4) A distributing plant from which 
less than an average of 300 pounds of 

lass I milk per day, except filled 
milk, is disposed of in the marketing 
area during the month. 


§ 1135.8 Neonpool plant. 


‘Nonpool plant”? means any milk, or 
filed milk receiving, manufacturing, 
or processing plant other than a pool 
plant. This definition shall include, 
but not be limited to, the following 
categories of plants: 


(a) “Other order plant’ means a 


plant that if fully subject to the pric- 
ing and pooling provisions of another 
order issued pursuant to the Act. 

(b) ““Preducer-handler plant” means 
a plant operated by a producer-han- 
dler as defined in any order (including 
this part) issued pursuant to the Act. 


(c) “Partially regulated distributing 
plant”’ means a distributing plant that 
does not qualify as a pool plant and is 
not an other order plant, a producer- 
handler plant or an exempt distribut- 
ing plant. 

(d) “Unregulated supply plant” 
means a suppiy plant that does not 
qualify as a pool supply plant and is 
not an other order plant, a producer- 
handler plant, or an exempt distribut- 
ing pliant. 

(e) “Exempt distributing plant’ 
means a distributing plant defined in 
§ 1135.7(c)(4). 


§ 1135.9 Handler. 


“Handler” means: 

(a) Any person in his capacity as the 
operator of a pool plant; 

(b) Any cooperative association with 
respect to milk of its producers that is 
diverted pursuant to § 1135.13 for the 
account of the cooperative association; 

(c) Any cooperative association with 
respect te milk of its producers that is 
received at the farm for delivery to 
the pool plant of another handler in a 
tank truck owned and operated by or 
under contract to such cooperative as- 
sociation; | 

(d) Any person in his capacity as the 
operator of a partially regulated dis- 
tributing plant; 


/ 


A 


"$1135.11 
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(e) Any person defined as a produc- 
er-handler; 

-(f) Any person in his capacity as the 
operator of an other order plant de- 
scribed in § 1135.7(c); 

(g) Any person in his capacity as the 
operator of an 
plant; and 

(h) Any person in his capacity as the 
operator of an exempt distributing 
plant. 


§ 1135.10 Producer-handler. 


“Producer-handler” 
person who: 

(a) Operates a dairy farm and a dis- 
tributing plant; 

(bd) Receives fluid milk products only 
from: 

(1) His own dairy farm production; 
and 

(2) Pool plants or other order plants 
(by transfers) in an amount that is not 
in excess of the lesser of 5 percent of 
his Class I utilization during the 
month or 5,090 pounds; 

(c) Does not reprocess or convert 
milk products into fluid milk products 
except to increase the nonfat milk 
solids content above that of the fluid 
milk products received only the addi- 
tion of nonfat dry milk; and ea 

(d) Provides proof satisfactory to the 
market administrator that: 

(1) The care and management of the 
dairy animals and other resources nec- 
essary to produce the entire amount of 

nilk handled (other than thai re- 
ceived from regulated plants) is the 
personal enterprise of and at the per- 
sonal risk of such person; and 

(2) Such plant is operated under his 
complete and exclusive management 
and control and at his sole risk, and is 
not used during the month to process, 
package, receive or otherwise handle 
fluid milk products for any other 
person; and 

(3) For the purpose of this section, 
all fluid milk products disposed of on 
routes or at stores operated by him or 
by any person (including the operator 
of a plant, or a vendor) who controis 
or is controlled by him (e.g., as an in- 
terlocking stockholder) or in which he 
(including, in the case of a corpora- 
tion, any stockholder therein) has a fi- 
nancial interest, shall be considered as 
having been received at his plant; and 
the utilization for such plant shall in- 
clude ali such route and store disposi- 
tions. 


means any 


[Reserved] 


§ 1135.12 Producer. 


(a) Except as provided in paragraph 
(b) of this section, ‘producer’? means 
any person: 

(1) Who produces milk in compli- 
ance with the fluid milk inspection re- 
quirements of a duly constituted regu- 
latory agency; and 


unregulated supply ~ 
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(2) Whose milk is received at a pool 
plant or diverted from a pool plant to 
a nonpoo!l plant that is not a producer- 
handler plant within the limits set 


. forth in § 1135.13. 


(b) “Producer” shall not include: 

(1) A producer-handler as defined in 
any order (including this part) issued 
pursuant to the Act; 

(2) Any person with respect to milk 
produced by him diverted to a pool 
plant from an other order plant if the 
other order designates such person as 
a producer under that order and such 
milk is ailocated to Class Ii or Class 
lil utilization pursuant to 
§ 1135.44(a)(8)Gii) and the correspond- 
ing step of § 1135.44(b); 

(3) Any person with respect to milk 
produced by him which is reported as 
diverted to an other plant if any por- 
tion of such person’s miik so moved is 
assigned to Class I under the provi- 
sions of such other order or the other 
order designates such person as a pro- 
ducer under such order. 


§ 1135.13 Producer milk. 


“Producer milk” means the milk of a 
producer which is: 

(a) With respect to a handler de- 
scribed in § 1135.9(a): 

(1) Received at his poo! plant direct- 
ly from the producer; : 

(2) Received at his pool plant from a 
handler described in § 1135.9(c); or 

(3) Diverted for his account from his 
pool piant to a nonpocol plant that is 
not a producer-handler plant, subject 
to the conditions set forth in para- 
graph (d) of this section; 

(db) With respect to a handler de- 
scribed in § 1135.9(b), diverted for such 
handler’s account from a pool plant, 
to a nonpool plant that is not a pro- 
ducer-handler piant, subject to the 
conditions set forth in paragraph (qd) 
of this section; 

(c) With respect to a handler de- 
scribed in §1135.9(c), received by the 
handler from the producer’s farm in 
excess of the producer’s milk that is 
received at pool plants pursuant to 
paragraph (a)(2) of this section; 

(d) The following conditions shall 
apply to milk of a producer diverted 
from a pool pliant to a nonpool plant 
that is not a producer-handler plant; 

(1) A cooperative association may 
divert for its account the milk of any 
producer (other than producer milk 
diverted pursuant to paragraph (d)(2) 
of this section) from whom at least 40 
percent of his milk production is re- 
ceived during the month at a pool 
plant. The total quantity of milk so di- 
verted may not exceed 50 percent in 
the months of March through July 
and 40 percent in other months of the 
producer milk which the association 
causes to be delivered to pool plants 
during the month. Two or more coop- 
erative associations may have their al- 


FEDERAL REGISTER, VOL, 43, NO. 206—TUESDAY, OCTOBER 24, 1978 





49706 


lowable diversions computed on the 
basis of the combined deliveries of the 
producer milk which the associations 
cause to be delivered to pool plants if 
each association has filed a request in 


writing with the market administrator . 


on or before the first day of the 
month the agreement is effective. This 
request shall specify the basis for as- 
signing over-diverted milk to the pro- 
ducer deliveries of each cooperative ac- 
cording to a method approved by the 
market administrator. 

(2) The operator of a pool plant 
(other than a cooperative association) 
may divert for his account the milk of 
any producer (other than producer 
milk diverted pursuant to paragraph 
(d)(1) of this section) from whom at 
least 40 percent of his milk production 
is received during the month at the 
pool plant. The total quantity of milk 
so diverted may not exceed 50 percent 
in the months of March through July 
and 40 percent in other months of the 
milk received at such pool plant from 
producers and for which the operator 
of such plant is the handler during the 
month. The milk for which the opera- 
tor of such plant is the handler during 
the month shall not duplicate milk di- 
verted pursuant to paragraph (d)(1) of 
this section; 

(3) Diversions in excess of such per- 
centages shall not be producer milk, 
and the diverting handler shall desig- 
nate the dairy farmers whose milk is 
not producer milk. If the handler fails 
to make such designation, no milk di- 

verted by him shall be producer milk. 

(4) The quantity of milk diverted for 
the account of a cooperative associ- 
ation from a pool plant to another 
handler that would cause the pool 
plant to become a nonpoo!l plant shall 
not be producer milk. 


§ 1135.14 Other source milk. 


“Other source milk” means all skim’ 


milk and butterfat contained in or rep- 
resented by: 

(a) Receipts of fluid milk products 
and bulk fluid cream products from 
any source other than producers, han- 
diers described in §1135.9(c), pool 
plants, or inventory at the beginning 
of the month; 

(b) Receipts in packaged form from 
other plants or products specified in 
§ 1135.40(b)(1); 

(c) Products (other than fluid milk 
products and products specified in 
§1135.40(b)(1)) from any source (in- 
cluding those products produced at 
the plant) which are reprocessed, con- 
verted into, or combined with another 
product in the plant during the 
month; and 

(d) Receipts of any milk product 
(other than a fluid milk product or a 
product specified in § 1135.40(b)(1)) for 
which the handler fails to establish a 
disposition. 
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§ 1135.15 Fluid milk product. 


(a) Except as provided in paragraph 
(b) of this section, ‘fluid milk prod- 
uct” means any of the following prod- 
ucts in fluid or frozen form: Milk, skim 
milk, lowfat milk, milk drinks, butter- 
milk, filled milk, and milkshake and 
ice milk mixes containing less than 20 
percent total solids, including any 
such products that are flavored, cul- 
tured, modified with added nonfat 
milk solids, concentrated (if in a con- 
sumer-type package), or reconstituted. 

(b) The term “fluid milk product” 
shall not include: 

(1) Evaporated or condensed milk 
(plain or sweetened), evaporated or 
condensed skim milk (plain or sweet- 
ened), formulas especially prepared 
for infant feeding or dietary use that 
are packaged in hermetically sealed 
glass or all-metal containers, any prod- 
uct that contains by weight less than 
6.5 percent nonfat milk solids, and 
whey; and 

(2) The quantity of skim milk in any 
modified product specified in para- 
graph (a) of this section that is in 
excess of the quantity of skim milk in 
an equal volume of an unmodified 
product of the same nature and but- 
terfat content. 


§ 1135.16 Fluid cream product. 

“Fluid cream ‘product”’ means cream 
(other than plastic cream or frozen 
cream), sour cream, or a mixture (in- 
cluding a cultured mixture) of cream 
and milk or skim milk containing 9 
percent or more butterfat, with or 
without the addition of other ingredi- 
ents. 


§ 1135.17 Filled milk. 


“Filled milk’ means any combina- 
tion of nonmilk fat (or oil) with skim 
milk (whether fresh, cultured, recon- 
stituted or modified by the addition of 
nonfat milk solids), with or without 
milkfat, so that the product (including 
stabilizers, emulsifiers or flavoring) re- 
sembles milk or any other fluid prod- 
uct, and contains less than 6 percent 
nonmilk fat (or oil). 


§ 1135.18 Cooperative association. 


“Cooperative association’ means any 
cooperative marketing association of 
producers which the Secretary deter- 
mines, after application by the cooper- 
ative association: 

(a) To be qualified under the provi- 
sions of the Act of February 18, 1922, 
as amended, known as the “Capper- 
Volstead Act”; — 

(bo) To have full authority in the sale 
of milk of its members and to be en- 
gaged in making collective sales of or 
marketing milk for its members; and 

(c) To have its entire activities under 
the control of its members. 


HANDLER REPORTS 


§ 1135.30 
tion. 


On or before the seventh day after 
the end of the month, each handler 
shall report to the market administra- 
tor, in the detail and on the forms pre- 
scribed by the market administrator, 
the following information for such 
month; 

(a) Each handler, with respect to 
each of his pool piants, shall report 
the quantities of skim milk and butter- 
fat contained in or represented by: 

(1) Receipts of producer milk, in- 
cluding producer milk diverted by the 
handler from the pool plant to the 
other plants; 

(2) Receipts of milk from handlers 
described in § 1135.9(c); 

(3) Receipts of fluid milk products 
and bulk fluid cream products from 
other pool plants; 

(4) Receipts of other source milk; 

(5) Inventories at the beginning and 
end of the month of fluid miik prod- 
ucts specified in § 1135.40(b)(1); and 

(6) The utilization or disposition of 
all milk, filled milk, and milk products 
required to be reported pursuant to 
this paragraph. 

(b) Each handler operating a partial- 
ly regulated distributing plant shall 
report with respect to such plant in 
the same manner as prescribed for re- 
ports réquired by paragraph (a) of this 
section. Receipts of milk that would 
have been producer milk if the plant 
had been fully regulated shall be re- 
ported in lieu of producer milk. Such 
report shall show also the quantity of 
any reconstituted skim milk in route 
disposition in the marketing area. 

(c) Each handler described in 
§ 1135.9 (b) and (c) shall report: 

(1) The quantities of all skim milk 
and butterfat contained in receipts of 
milk from producers; and 

(2) The utilization or disposition of 
all such receipts. 

(a) Each handier not specified in 
paragraphs (a) through (c) of this sec- 
tion shall report with respect to his re- 
ceipts and utilization of milk, filled 
milk, and milk products in such 
manner as the market administrator 
may prescribe. 


Reports of receipts and utiliza- 


§ 1135.31 Payroll reports. 


(a) On or before the eighth day after 
the end of each month, each handler 
described in § 1135.9 (a), (b), and (c) 
shall report to the market administra- 
tor, in the detail prescribed by the 


-market administrator, the following 


information showing for each produc- 
er for such month: 

(1) His name and address; 

(2) The number of days on which 
milk was received from such producer; 

(3) The total pounds of milk received 
from such producer; 
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(4) The average butterfat content of 
such milk; 

(5) In the case of cooperative associ- 
ations, the identity of producers for 
whom the cooperative association is 
authorized to collect payment pursu- 
ant to § 1135.73; 

(6) The amount and nature of any 
deductions authorized in writing by 
the producer to be made from pay- 
ments due such producer for milk de- 
livered. 

(b) On or before the 21st day of each 
month, each handler described in 
§ 1135.9 (a), (b), and (c) shall report to 
the market administrator, in detail 
and on forms prescribed by him, the 
name and address of each producer 
from whom milk was received during 
the first 15 days of such month, and 
the total pounds of milk so received 
during said period from such producer. 

(c) Each handler operating a partial- 
ly regulated distributing plant who 
elects to make payments pursuant to 
§ 1135.76(b) shall report for each dairy 
farmer who would have been a produc- 
er if the plant had been fully regulat- 
ed in the same manner as prescribed 
for reports required by paragraph (a) 
of this section. 


§ 1135.32 Other reports. 


In addition to the reports required 
pursuant to §§1135.30 and 1135.31, 
each handler shall report such other 
information as the market administra- 
tor deems necessary to verify or estab- 
lish such handler’s obligation under 
the order. 


CLASSIFICATION OF MILK - 


§ 1135.40 Classes of utilization. 


Except as provided in § 1135.42, all 
skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1135.30 shall be classified as follows: 

(a) Class I milk. Class I milk shall be 
all skim milk and butterfat: 

(1) Disposed of in the form of a fluid 
milk product, except as otherwise pro- 
vided in paragraphs (b) and (c) of this 
section; and 

(2) Not specifically accounted for as 
Class II or Class III milk. 

(b) Class II milk. Class If milk shall 
be all skim milk and butterfat: 

(1) Disposed of in the form of a fluid 
cream product, eggnog, yogurt, and 
any product containing 6 percent or 
more nonmilk fat (or oil) that resem- 
bles a fluid cream product, eggnog, or 
yogurt, except as otherwise provided 
in paragraph (c) of this section; 

(2) In packaged inventory at the end 
of the month of the products specified 
in paragraph (b)(1) of this section; 

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of 
to any commercial food processing es- 
tablishment (other than a milk or 
filled milk plant) at which food prod- 
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ucts (other than milk products and 
filled milk) are processed and from 
which there is no disposition of fluid 
milk products or fluid cream products 
other than those received in consum- 
er-type packages; and 

(4) Used to produce: 

(i) Cottage cheese, lowfat cottage 
cheese, and ary curd cottage cheese; 

(ii) Milkshake and ice milk mixes (or 
bases) containing 20 percent or more 
total solids, frozen desserts, and frozen 
dessert mixes; : 

(iii) Any. concentrated milk product 
in bulk, fluid form other than that 
specified in paragraph (c)(1)iv) of this 
section; 

(iv) Plastic cream, frozen cream, and 
anhydrous milkfat; 

(vy) Custards, puddings, and pancake 
mixes; and 

(vi) Formulas especially prepared for 
infant feeding or dietary use that are 
packaged in hermetically sealed glass 
or all-metal containers. 

(c) Class III milk. Class III milk 
shall be all skim milk and butterfat: 

(1) Used to produce: 

(i) Cheese (other than cottage 
cheese, lowfat cottage cheese, and dry 
curd cottage cheese); 

(ii) Butter; 

(iii) Any milk product in dry form; 

(iv) Any concentrated milk product 
in bulk, fluid form that is used to pro- 
duce a Class III product; 

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer- 
type package and evaporated or con- 
densed skim milk (plain or sweetened) 
in a consumer-type package; and 

(vi) Any product not otherwise speci- 
fied in this section; 

(2) In inventory at the end of the 
month of fluid milk products in bulk 
or packaged form and products speci- 
fied in paragraph (b)(1) of this section 
in bulk form; 

(3) In fluid milk products and prod- 
ucts specified in paragraph (b)(1) of 
this section that are disposed of by a 
handler for animal feed; 

(4) In fluid milk products and prod- 
ucts specified in paragraph (b)(1) of 
this section that are dumped by a han- 
dler if the market administrator is no- 
tified of such dumping in advance and 
is given the opportunity to verify such 
disposition; 

(5) In skim milk in any modified 
fluid milk product that is in excess of 
the quantity of skim milk in such 
product that was included within the 
fluid milk preduct definition pursuant 
to § 1135.15; and 

(6) In shrinkage assigned pursuant 
to §1135.41(a) to the receipts specified 
in §1135.41(a)(2) and in shrinkage 
specified in § 1135.41 (b) and (c). 


1135.41 Shrinkage. 


For purposes of classifying all skim 
milk and butterfat to be reported by a 
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handler pursuant to §1135.30, the 
market administrator shall determine 
the following: 

(a) The pro rata assignment of 
shrinkage of skim milk and butterfat, 
respectively, at each pool plant to the 
respective quantities of skim milk and 
butterfat: 

(1) In the receipts specified in para- 
graph (b)(1) through (6) of this sec- 
tion and which shrinkage is allowed 
pursuant to such paragraph; and 

(2) In other source milk not pecified 
in paragraph (b)(1) through (6) of this 
section which was received in the form 
of a bulk fluid milk product or a bulk 
fluid cream product; 

(b) The shrinkage of skim milk and 
butterfat, respectively, assigned pursu- 
ant to paragraph (a) of this section to 
the receipts specified in paragraph 
(a1) of this section that is not in 
excess of: 

(1) Two percent of the skim milk 
and butterfat, respectively, in produc- 
er milk (excluding, milk diverted by 
the plant operator to another plant 
and milk received from a handler de- 
scribed in § 1135.9(c)); 

(2) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in milk re- 
ceived from a handler described in 
§ 1135.9(c), except that, if the operator 
of the plant to which the milk is deliv- 
ered purchasers such milk on the basis 
of weights determined from its mea- 
surement at the farm and the butter- 
fat tests determined from farm bulk 
tank samples, the applicable percent- 
age under this subparagraph shall be 2 
percent; ; 

(3) Plus 0.5 percent of the skim milk 
and butterfat, respectively, in produc- 
er milk diverted from such plant by 
the plant operator to another plant, 
except that if the operator of the 
plant to which the milk is delivered 
purchases such milk on the basis of 
weights determined from its measure- 
ment at the farm and butterfat tests 
determined from farm bulk tank sam- 
ples, the applicable percentage under 
this subparagraph shall be zero; 

(4) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk 
fluid milk products received by trans- 
fer from other pool plants; 

(5) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk 
fluid milk products received by trans- 
fer from other order plants, excluding 
the quantity for which Class II or 
Class III classification is requested by 
the operators of both plants; 

(6) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk 
fluid milk products received from un- 
regulated supply plants, excluding the 
quantity for which Class II or Class 
III classification is requested by the 
handler; and 

(7) Less 1.5 percent of the skim milk 
and butterfat, respectively, in bulk 
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fluid milk products transferred to 
other plants that is not in excess of 
the respective amounts of skim milk 
and butterfat to which percentages 
are applied in paragraph (b) (1), (2), 
(4), (5), and (6) of this section; 

(c) The quantity of skim milk and 
butterfat, respectively, in shrinkage of 
milk from producers for which a coop- 
erative association is the handler pur- 
suant to § 1135.9 (b) or (c), but not in 
excess of 0.5 percent of the skim milk 
and butterfat, respectively, in such 
milk. If the operator of the plant to 
which the milk is delivered purchases 
such milk on the basis of weights de- 
termined from its measurement at the 
farm and butterfat tests determined 
from farm bulk tank samples, the ap- 
plicable percentage under this para- 
graph for the cooperative association 
shall be zero. 


§ 1135.42 Classification of transfers and 


diversions. 


(a) Transfers to pool plants. Skim 
milk or butterfat transferred in the 
form of a fluid milk product or a bulk 
fluid cream product from a pool plant 
to another pool plant shall be classi- 
fied as Class I milk unless both han- 
dlers request the same classification in 
another class. In either case, the clas- 
sification of such transfers shall be 
subject to the following conditions: 

(1) The skim milk or butterfat classi- 
fied in each class shall be limited to 
the amount of skim milk .and butter- 
fat, respectively, remaining in such 
class at the transferee-plant after the 
computation pursuant to 
§ 1135.44(a)(12) and the corresponding 
step of § 1135.44(b); 

(2) If the transferor-plant received 
during the month other source milk to 
be allocated pursuant to 
§ 1135.44(aX(7) or the corresponding 
step of § 1135.44(b), the skim milk or 
butterfat so transferred shall be classi- 
fied so as to allocate the least possible 
Class I utilization to such other source 
milk; and 

(3) If the transferor-handler _ re- 
ceived during the month other source 
milk to be allocated pursuant to 
§ 1135.44(a) (11) or (12) or the corre- 
sponding steps of §1135.44(b), the 
skim milk or butterfat so transferred, 
up to the total of the skim miik and 
butterfat, respectively, in such re- 
ceipts of other source milk, shail not 
be classified as Class I milk to a great- 
er extent than would be the case if the 
other source milk had been received at 
the transferee-plant. 

(b) Transfers and diversions to other 
order plants. Skim milk or butterfat 
transferred or diverted in the form of 
a fluid milk product or transferred in 
the form of a bulk fluid cream product 
from a pool plant to an other order 
plant shall be classified in the follow- 
ing manner. Such classification shall 
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apply only to the skim milk or butter- 
fat that is in excess of any receipts at 
the pool plant from the other order 
plant of skim milk and butterfat, re- 
spectively, in fluid milk products and 
bulk fluid cream products, respective- 
ly, that are in the same category as de- 
scribed in paragraph (b) (1), (2), or (3) 
of this section: 

(1) If transferred as packaged fluid 
milk products, classification shall be in 
the classes to which allocated as a 
fluid milk product under the other 
order; 

(2) If transferred in bulk form, clas- 
sification shall be in the classes to 
which allocated under the other order 
(including allocation under the condi- 
tions set forth in paragraph (b)(3) of 
this section); 

(3) If the operators of both plants so 
request in their reports of receipts and 
utilization filed with their respective 
market administrators, transfers or di- 
versions in bulk form shall be classi- 
fied as Class II or Class ITI milk to the 
extent of such utilization available for 
such classification pursuant to the al- 
location provisions of the other order; 

(4) If information concerning the 
classes to which such transfers or di- 
versions were allocated under the 
other order is not available to the 
market administrator for the purpose 
of establishing classification under 
this paragraph, classification shall be 
as Class I, subject to adjustments 
when such information is available; 

(5) For purposes of this paragraph, 
if the other order provides for a differ- 
ent number of classes of utilization 
than is provided for under this part, 
skim milk or butterfat allocated to a 
class consisting primarily of fluid milk 
products shall be classified as Class I 
milk, and skim milk or butterfat allo- 
cated to the other classes shall be clas- 
sified as Class III milk; and 

(6) If the form in which any fluid 
milk product that is transferred-to an 
order plant is not defined as a fluid 
milk product under such other order, 
classification under this paragraph 
shall be in accordance with the provi- 
sions of § 1135.40. 

(c) Transfers to producer-handlers 
and transfers and diversions to exempt 
distributing plants. Skim milk or but- 
terfat in the following forms that is 
transferred from a pool plant to a pro- 
ducer-handler under this or any other 
Federal order or transferred or divert- 
ed from a pool plant to an exempt dis- 
tributing plant shall be classified: 

(1) As Class I milk, if so moved in 
the form of a fluid milk product; and 

(2) In accordance with the utiliza- 
tion assigned to it by the market ad- 
ministrator, if transferred in the form 
of a bulk fluid cream product. For this 
purpose, the transferee’s utilization of 
skim milk and butter fat in each class, 
in series beginning with Class III, shall 


be assigned to the extent possible to 
its receipts of skim milk and butterfat, 
respectively, in bulk fluid cream prod- 
ucts, pro rata to each source. 

(d). Transfers and diversions to other 
nonpool plants. Skim milk or butterfat 
transferred or diverted in the follow- 
ing forms from a pool plant to a non- 
pool plant that is not an-other order 
plant, a producer-handler plant, or an 
exempt distributing plant shall be 
classified: 

(1) As Class I milk, if transferred in 
the form of a packaged fluid milk 
product; and 

(2) As Class I milk, if transferred or 
diverted in the form of a bulk fluid 
milk product or transferred in the 
form of a bulk fluid cream product, 
unless the following conditions apply: 

(i) If the transferor-handler or diver- 
tor-handler so requests and the condi- 
tions described in paragraphs (d)(2)(i) 
(a) and (0) of this section are met, 
transfers or diversions in bulk form 
shall be classified on the basis of the 
assignment of the nonpool plant’s uti- 
lization to its receipts as set forth in 
paragraphs (d)(2) (ii) through (viii) of 
this section: 

(a) The transferor-handler or diver- 
tor-handler claims such classification 
in his report of receipts and utilization 
filed pursuant to §1135.30 for the 
month within which such transaction 
occurred; and 

(o) The nonpool plant operator 
maintains books and records showing 
the utilization of all skim milk and 
butterfat received at such plant which 
are made available for verification 
purposes if requested by the market 
administrator; 

(ii) Route dispesition in the market- 
ing area of each Federal milk order 
from the nonpool plant and transfers 
of packaged fluid milk products from 
such nonpool plant to plants fully reg- 
ulated thereunder shall be assigned to 
the extent possible in the following se- 
quence: 

(a) Pro rata to receipts of packaged 
fluid milk products at such nonpool 
plant from pool plants; 

(6) Pro rata to any remaining unas- 
signed receipts of packaged fluid milk 
products at such nonpool pliant from 
other order plants; 

(cy) Pro rata to receipts of bulk fluid 
milk products at such nonpoo! plant 
from pool plants; and 

(d) Pro rata to any remaining unas- 
signed receipts of bulk fluid milk prod- 
ucts at such nonpool plant from other 
order plants; and 

diii) Any remaining Class I disposi- 
tion of packaged fluid milk products 
from the nonpool plant shall be as- 
signed to the extent possible pro rata 
to any remaining unassigned receipts 
of packaged fluid milk products at 
such nonpool plant from pool plants 
and other order plants; : 
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(iv) Transfers of bulk fluid milk 
products from the nonpool plant to a 
plant fully regulated under any Feder- 
al milk order, to the extent that such 
transfers to the regulated plant exceed 
receipts of fluid milk products from 
such plant and are allocated to Class I 
at the transferee-plant, shall be as- 
signed to the extent possible in the 
following sequence: 

(a) Pro rata to receipts of fluid milk 
products at such nonpool plant from 
pool plants; and 

(6) Pro rata to any remaining unas- 
signed receipts of fluid milk products 
at such nonpool plant from other 
order plants; 

(v) Any remaining unassigned Class 
I disposition from the nonpool plant 
shall be assigned to the extent possi- 
ble in the following sequence: 

(a) To such nonpool plant’s receipts 
from dairy farmers who the market 
administrator determines constitute 
regular sources of Grade A milk for 
such nonpool plant; and 

(6) To such nonpool plant’s receipts 
of Grade A milk from plants not fully 
regulated under any Federal milk 
order which the market administrator 
determines constitute regular sources 
of Grade A milk for such nonpool 
plant; 

(vi) Any remaining unassigned re- 
ceipts of bulk fluid milk products at 
the nonpool plant from pool plants 
and other order plants shall be as- 
signed, pro rata among such plants, to 
the extent possible first to any re- 
maining Class I utilization, then to 
Class III utilization, and then to Class 
II utilization at such nonpool plant; 

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from 
pool plants and other order plants 
shall be assigned, pro rata among such 
plants to the extent possible first to 
any remaining Class III utilization, 
then to any remaining Class II utiliza- 
tion, and then to Class I utilization at 
such nonpool plant; and 

(viii) In determining the nonpool 
plant’s utilization for purposes of this 
subparagraph, any fluid milk products 
and bulk fluid cream products trans- 
ferred from such nonpool plant to a 
plant not fully regulated under any 
Federal milk order-shall be classified 
on the basis of the second plant’s utili- 
zation using the same assignment pri- 
orities at the second plant that are set 
forth in this subparagraph. 


§ 1135.43 General classification rules. 


In determining the classification of 
producer milk pursuant to § 1135.44, 
the following rules shall apply: 

(a) Each month the market adminis- 
trator shall correct for mathematical 
and other obvious errors all reports 
filed pursuant to §1135.30 and shall 
compute separately for each pool 
plant and for each cooperative associ- 
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ation with respect to milk for which it 
is the handler pursuant to § 1135.9 (b) 
or (c) the pounds of skim milk and 
butierfat, respectively, in each class in 
accordance with §§1135.40, 1135.41, 
and 1135.42; 

(b) If any of the water contained in 
the milk from which a product is made 
is removed kefore the product is uti- 
lized or disposed of by a handler, the 
pounds of skim milk in such product 
that are to be considered under this 
part as used or disposed of by the han- 
dler shall be an amount equivalent to 
the nonfat milk solids contained in 
such product plus all of the water 
originally associated with such solids; 
and 

(c) The classification of producer 
milk for which a cooperative associ- 
ation is the handler pursuant to 
§ 1135.9 (b) or (c) shall be determined 
separately from the operations of any 
pool plant operated by such coopera- 
tive association. 


§ 1135.44 Classification of producer milk. 


For each month the market adminis- 
trator shall determine the classifica- 
tion of producer milk of each handler 
described in § 1135.9(a) for each of his 
pool plants separately and of each 
handler described in § 1135.9 (b) and 
(c) by allocating the handler’s receipts 
of skim milk and butterfat to his utili- 
zation as follows: 

(a) Skim milk shall be allocated in 
the following manner: 

(1) Subtract from the total pounds 
of skim milk in Class III the pounds of 
skim milk in shrinkage specified in 
§ 1135.41(b); 

(2)-Subtract from the total pounds 
of skim milk in Class I the pounds of 
skim milk in receipts of packaged fluid 
milk products from an unregulated 
supply plant to the extent that an 
equivalent amount of skim milk dis- 
posed of to such plant by handlers 
fully regulated under any Federal 
milk order is classified and priced as 
Class I milk and is not used as an 
offset for any other payment obliga- 
tion under any order; 

(3) Subtract from the pounds of 
skim milk remaining in each class the 
pounds of skim milk in fluid milk 
products received in packaged form 
from an other order plant, except that 
to be subtracted pursuant to para- 
graph (a)(7)(vi) of this section, as fol- 
lows: 

(i) From Class III milk, the lesser of 
the pounds remaining or 2 percent of 
such receipts; and 

(ii) From Class I milk, the remainder 
of such receipts; 

(4) Subtract from the pounds of 
skim milk in Class II the pounds of 
skim milk in products specified in 
§ 1135.40(b)(1) that were. received in 
packaged form from other plants, but 
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not in excess of the pounds remaining 
in Class II; } 

(5) Except for the first month that a 
pool plant is subject to this subpara- 
graph, subtract from the remaining 
pounds of skim milk in Class II the 
pounds of skim milk in products speci- 
fied in § 1135.40(b)(1) that were in in- 
ventory at the beginning of the month 
in packaged form, but not in excess of 
the pounds of skim milk remaining in 
Class II. This subparagraph shall 
apply only if the pool plant was sub- 
ject to the provisions of this subpara- 
graph or comparable provisions of an- 
other Federal milk order in the imme- 
diately preceding month; 

(6) Subtract from the remaining 
pounds of skim milk in Class II the 
pounds of skim milk in other. source 
milk (except that received in the form 
of a fluid milk product or a fluid 
cream product) that is used to pro- 
duce, or added to any product speci- 
fied in § 1135.40(b), but not in excess 
of the pounds of skim milk remaining 
in Class IT; 

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series be- 
ginning with Class III, the pounds of 
skim milk in each of the following: 

(i) Other source milk (except that 
received in the form of a fluid milk 
product) and, if paragraph (a)(5) of 
this section applies, packaged inven- 
tory at the beginning of the month of 
products specified in §1135.40(b)(1) 
that were not subtracted pursuant to 
paragraph (a) (4), (5), and (6) of this 
section; 

(ii) Receipts of fluid milk products 
(except filled milk) for which Grade A 
certification is not established; 

(iii) Receipts of fluid milk products 
from unidentified sources; 

(iv) Receipts of fluid milk products 
from a producer-handler as defined 
under this or any other Federal milk 
order and from an exempt distributing 
plant; 

(v) Receipts of reconstituted skim 
milk in filled milk from an unregulat- 
ed supply plant that were not sub- 
tracted pursuant to paragraph (a)(2) 
of this section; 

(vi) Receipts of reconstituted skim 
milk in filled milk from an other order 
plant that is regulated under any Fed- 
eral milk order providing for individu- 
al-handler pooling, to the extent that 
reconstituted skim milk is allocated to 
Class I at the transferor-plant; 

(8) Subtract in the order specified 
below from the pounds of skim milk 
remaining in Class II and Class ITI, in 
sequence beginning with Class III: 

(i) The pounds of skim milk in re- 
ceipts of fluid milk products from an 
unregulated supply plant that were 
not subtracted pursuant to paragraph 
(a2) and (7)(v) of this section for 
which the handler requests a classifi- 
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cation other than Class I, but not in 
excess of the pounds of skim milk re- 
maining in Class II and Class III com- 
bined; 

(ii) The pounds of skim milk in re- 
ceipts of fluid milk products from an 
unregulated supply plant that were 
not subtracted pursuant to paragraph 
(a)(2), (7)(v), and (8)(i) of this section 
which are in excess of the pounds of 
skim milk determined pursuant to 
paragraph (a)(8)(ii) (a) through (c) of 
this section. Should the pounds of 
skim milk to be subtracted from Class 
II and Class III combined exceed the 
pounds of skim milk remaining in such 
classes, the pounds of skim milk in 
Class II and Class III combined shall 
be increased (increasing as necessary 
Class III and then Class II to the 
extent of available utilization in such 
classes at the nearest other pool plant 
of the handler, and then at each suc- 
cessively more distant pool plant of 
the handler) by an amount equal to 
such excess quantity to be subtracted, 
and the pounds of skim milk in Class I 
shall be decreased by a like amount. In 
such case, the pounds of skim milk re- 
maining in each class at this allocation 
step at the handler’s other pool plants 
shall be adjusted in the reverse direc- 
tion by a like amount: 

(a) Multiply by 1.25 the sum of the 
pounds of skim milk remaining in 
Class I at this allocation step at all 
pool plants if the handler (excluding 
any duplication of Class I utilization 
resulting from reported Class I trans- 
fers between pool plants of the han- 
dler); 

(b) Subtract from the above result 
the sum of the pounds of skim milk in 
receipts at all pool plants of the han- 
dler of producer milk, fluid milk prod- 
ucts from pool plants of other han- 
dlers, and bulk fluid milk products 
from other order plants that were not 
subtracted pursuant to paragraph 
(a)(7)(vi) of this section; and 

(c) Multiply any plus quantity re- 
sulting above by the percentage that 
the receipts of skim milk in fluid milk 
products from unregulated supply 
plants that remain at this pool plant is 
of all such receipts remaining at this 
allocation step at all pool plants of the 
handler; and 

(iii) The pounds of skim milk in re- 
ceipts of bulk fluid milk products from 
an other order plant that are in excess 
of bulk fluid milk products transferred 
or diverted to such plant and that 
were not subtracted pursuant to para- 
graph (a)(7)(vi) of this section, if Class 
II or Class III classification is request- 
ed by the operator of the other order 
plant and the handler, but not in 
excess of the pounds of skim milk re- 
maining in Class II and Class III com- 
bined; 

(9) Subtract from the pounds of 
skim milk remaining in each class, in 
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series beginning with Class III, the 
pounds of skim milk in fluid milk 
products and products specified in 
§ 1135.40(b)(1) in inventory at the be- 
ginning of the month that were not 
subtracted pursuant to paragraph 
(a)(5) and (7)(i) of this section; 

(10) Add to the remaining pounds. of 
skim milk in Class III the pounds of 
skim milk subtracted pursuant to 
paragraph (a)(1) of this section; 

(11) Subject to the provisions of 
paragraph (a)(11) (i) and (ii) of this 
section, subtract from the pounds of 
skim milk remaining in each class at 
the plant, pro rata to the total pounds 
of skim milk remaining in Class I and 
in Class II and Class III combined at 
this allocation step at all pool plants 
of the handler (excluding any duplica- 
tion of utilization in each class result- 
ing from transfers between pool plants 
of the handler), with the quantity pro- 
rated to Class II and Class III com- 
bined being subtracted first from Class 
III and then from Class II, the pounds 
of skim milk in receipts of fluid milk 
products from an unregulated supply 
plant that were not subtracted pursu- 
ant to paragraph (a)(2), (7)(v), and (8) 
(i) and (ii) of this section and that 
were not offset by transfers or diver- 
sions of fluid milk products to the 
same unregulated supply plant from 
which fluid milk products to be allo- 
cated at this step were received; 

(i) Should the pounds of skim milk 
to be subtracted from Class II and 
Class III combined pursuant to this 
subparagraph exceed the pounds of 
skim milk remaining in such classes, 
the pounds of skim milk in Class II 
and Class III combined shall be in- 
creased (increasing as necessary Class 
III and then Class II to the extent of 
available utilization in such classes at 
the nearest other pool plant of the 
handler, and then at each successively 
more distant pool plant of the han- 
dler) by an amount equal to such 
excess quantity to be subtracted, and 
the pounds of skim milk in Class I 
shall be decreased by a like amount. In 
such case, the pounds of skim milk re- 
maining in each class at this allocation 
step at the handler’s other pool plants 
shall be adjusted in the reverse direc- 
tion by a like amount; and 

(ii) Should the pounds of skim milk 
to be subtracted from Class I pursuant 
to this subparagraph ‘exceed the 
pounds of skim milk remaining in such 
class, the pounds of skim milk in Class 
I shall be increased by an amount 
equal to such excess quantity to be 
subtracted, and the pounds of skim 
milk in Class II and Class III com- 
bined shall be decreased by a like 
amount (decreasing as necessary Class 
III and then Class II). In such case, 
the pounds of skim milk remaining in 
each class at this allocation step at the 
handler’s other pool plants shall be 


adjusted in the reverse direction by a 
like amount, beginning with the near- 
est plant at which Class I utilization is 
available; 

(12) Subtract in the manner speci- 
fied below from the pounds of skim 
milk remaining in each class the 
pounds of skim milk in receipts of bulk 
fluid milk products from an other 
order plant that are in excess of bulk 
fluid milk products transferred or di- 
verted to such plant and that were not 
subtracted pursuant to paragraph 
(a)(7)(vi) and (8)(iii) of this section. | 

(i) Subject to the provisions of para- 
graphs (a)(12) (ii), (iii), and (iv) of this 
section, such subtraction shall be pro 
rata to the pounds of skim milk in 
Class I and in Class II and Class III 
combined, with the quantity prorated 
to Class II and Class III combined 
being subtracted first from Class III 
and then from Class II, with respect to 
whichever of the following quantities 
represents the lower proportion of 
Class I milk: 

(a) The estimated utilization of skim 
milk of all handlers in each class as 
announced for the month pursuant to 
§ 1135.45(a); or 

(6) The total pounds of skim milk re- 
maining in each class at this allocation 
step at all pool plants of the handler 
(excluding any duplication of utiliza- 
tion in each class resulting from trans- 
fers between pool plants of the han- 
dler); . 

(ii) Should the proration pursuant to 
paragraph (a)(12)(i) of this section 
result in the total pounds of skim milk 
at all pool plants of the handler that 
are to be subtracted at this allocation 
step from Class II and Class III com- 
bined exceeding the pounds of skim 
milk remaining in Class II and Class 
III at ail such plants, the pounds of 
such excess shall be subtracted from 
the pounds of skim milk remaining in 
Class I after such proration at the 
pool plants at which such other source 
milk was received; 

(iii) Except as provided in paragraph 
(a)(12)¢ii) of this section, should the 
computations pursuant to paragraph 
(a)(12) (i) or (ii) of this section result 
in a quantity of skim milk to be sub- 
tracted from Class II and Class III 
combined that exceeds the pounds of 
skim milk remaining in such classes, 
the pounds of skim milk in Class II 
and Class III combined shall be in- 
creased (increasing as necessary Class 
III and then Class II to the extent of 
available utilization in such classes at 
the nearest other pool plant of the 
handler, and then at each successively 
more distant pool plant of the han- 
dler) by an amount equal to such 
excess quantity to be subtracted, and 
the pounds of skim milk in Class I 
shall be decreased by a like amount. In 
such case, the pounds of skim milk re- 
maining in each class at this allocation 
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step at the handler’s other pool plants 
shall be adjusted in the reverse direc- 
tion by a like amount; and 

(iv) Except as provided in paragraph 

(a)(12)Gii) of this section, should the 
computation pursuant to paragraph 
(a)(12) Gi) or Gii) of this section result 
in a quantity of skim milk to be sub- 
tracted from Class I that exceeds the 
pounds of skim milk remaining in such 
class, the pounds of skim milk in Class 
I shall be increased by an amount 
equal to such excess quantity to be 
subtracted, and the pounds of skim 
milk in Class II and Class III com- 
bined shall be decreased by a like 
amount (decreasing as necessary Class 
III and then Class II). In such case, 
the pounds of skim milk remaining in 
each class at this allocation step at the 
handler’s other pool plants shall be 
adjusted in the reverse direction by a 
like amount beginning with the near- 
est plant at which Class I utilization is 
available; 
- (13) Subtract from the pounds of 
skim milk remaining in each class the 
pounds of skim milk in receipts of 
fluid milk products and bulk fluid 
cream products from another pool 
plant according to the classification of 
such products pursuant to § 1135.42(a); 
and 

(14) If the total pounds of skim milk 
remaining in all classes exceed the 
pounds of skim milk in producer milk, 
subtract such excess from the pounds 
’ of skim milk remaining in each class in 
series beginning with Class III. Any 
amount so subtracted shall be known 
as “overage’”’; 

(b) Butterfat shall be allocated in ac- 
cordance with the procedure outlined 
for skim milk in paragraph (a) of this 
section; and ; 

(c) The quantity of producer milk in 
each class shall be the combined 
pounds of skim milk and butterfat re- 
maining in each class after the compu- 
tations pursuant to paragraph (a)(14) 
of this section and the corresponding 
step of paragraph (b) of this section. 


§ 1135.45 Market administrator’s reports 
and announcements concerning classi- 
fication. 


The market administrator shall 
make the following reports and an- 
nouncements concerning classification: 

(a) Whenever required for the pur- 
pose of allocating receipts from other 
order plants pursuant to 
§ 1135.44(a)(12) and the corresponding 
step of § 1135.44(b), estimate and pub- 
licly announce the utilization (to the 
nearest whole percentage) in each 
class during the month of skim milk 
and butterfat, respectively, in produc- 
er milk of all handlers. Such estimate 
shall be based upon the most current 
available data and shall be final for 
such purpose. 
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(b) Report to the market administra- 
tor of the other order, as soon as possi- 
ble after the report of receipts and uti- 
lization for the month is received from 
a handler who has received fluid milk 
products or bulk fluid cream products 
from another order plant, the class to 
which such receipts are allocated pur- 
suant to § 1135.44 on the basis of such 
report, and, thereafter, any change in 
such allocation required to correct 
errors disclosed.in the verification of 
such report. 

(c) Furnish to each handler operat- 
ing a pool plant who has shipped fluid 
milk products or bulk fluid cream 
products to another order plant the 
class to which such shipments were al- 
located by the market administrator 
of the other order on the basis of the 
report by the receiving handler, and, 
as necessary, any changes in such allo- 
cation arising from the verification of 
such report. 

(d) On or before the 12th day after 
the end of each month, report to each 
cooperative association that so re- 
quests the amount and class utiliza- 
tion of producer milk delivered by 
members of such cooperative associ- 
ation to each handler receiving such 
milk. For the purpose of this report, 
the milk so received shall be prorated 
to each class in accordance with the 
total utilization of producer milk by 
such handler. 


CLASS PRICES 


§ 1135.50 Class prices. 


The class prices for the month per 
hundredweight of miik shall be as fol- 
lows: 

(a) Class I price. The Class I price 
shall be the basic formula price for 
the second preceding month plus 
$1.75. 

(b) Class II price. The Class II price 
shall be the basic formula price for 
the month plus 10 cents. 

(c) Class III price. The Class III 
price shall be the basic formula price 
for the month. 


§ 1135.51 Basie formula price. 


The “basic formula price’ shall be 
the average price per hundredweight 
for manufacturing grade milk, f.o.b. 
plants in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent but- 
terfat basis and rounded to the near- 
est cent. For such adjustment, the but- 
terfat differential (rounded to the 
nearest one-tenth cent) per one-tenth 
percent butterfat shall be 0.12 times 
the simple average of the wholesale 
selling prices (using the midpoint of 
any price range as one price) of Grade 
A bulk butter per pound at Chicago, as 
reported by the Department for the 
month. q 
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$1135.52 [Reserved] 


§ 1135.53 Announcement of class prices. 


The market administrator shall an- 
nounce publicly on or before the fifth 
day of each month: 

(a) The Class I price for the follow- 
ing month. 

(b) The Class II and Class III prices 
for the preceding month. 


§ 1135.54 Equivalent price. 


If for any reason a price or pricing 
constituent required by this part for 
computing class prices or for other 
purposes is not available as prescribed 
in this part, the market administrator 
shall use a price or pricing constituent 
determined by the Secretary to be 
equivalent to the price or pricing con- 
stituent that is required. 


§ 1135.55 [Reserved] 
UNIFORM PRICE 


§ 1135.60 Handler’s value of milk for com- 
puting uniform price. 


For the purpose of computing the 
uniform price, the market administra- 
tor shall determine for each month 
the value of milk of each handler with 
respect to each of his pool plants and 
of each handler described in § 1135.9 
(b) and (c) as follows: 

(a) Multiply the pounds of producer 
milk in each class as determined pur- 
suant to §1135.44 by the applicable 
class prices and add the resulting 
amounts: 

(b) Add the amounts obtained from 
multiplying the pounds of overage 
subtracted from each class pursuant to 
§ 1135.44(a)(14) and the corresponding 
step of §1135.44(b) by the applicable 
class prices; 

(c) Add the amounts computed pur- 
suant to paragraph (c)(1) and (2) of 
this section: 

(1) Multiply the difference between 
the Class III price for the preceding 
month and the Class I price for the 
current month by the hundredweight 
of skim milk and butterfat subtracted 
from Class I pursuant to 
§ 1135.44(a)(9) and the corresponding 
step of § 1135.44(b); 

(2) Multiply the difference between 
the Class III price for the preceding 
month and the Class II price for the 
current month by the hundredweight 
of skim milk and butterfat subtracted 
from Class II pursuant to 
§ 1135.44(a)(9) and the corresponding 
step of § 1135.44(b); 

(d) Add the amount obtained by 
multiplying the difference between 
the Class I price and the Class III 
price by the hundredweight of slim 
milk and butterfat subtracted from 
Class I pursuant to § 1135.44(a)(7)‘i) 
through (iv) and (vii) and the corre- 
sponding step of § 1135.44(b), exclud- 
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ing receipts of bulk fluid cream prod- 
ucts from another order plant; 

(e) Add the amount obtained by 
multiplying the difference between 
the Class I price and the Class III 
price by the hundredweight of skim 
milk and butterfat subtracted from 
Class I pursuant to § 1135.44(a)(7)(v) 
and (vi) and the corresponding step of 
§ 1135.44(b); and 

(f) Add the amount obtained by mul- 
tiplying the Class I price by the 
pounds of skim milk and butterfat 
subtracted from Class I pursuant to 
§ 1135.44(a)(11) and the corresponding 
step of §1135.44(b), excluding such 
skim milk and butterfat in receipts of 
bulk fluid milk products from an 
unreg<ulated supply plant to the 
extent that an equivalent amount of 
skim milk or butterfat disposed of to 
such plant by handlers fully regulated 
under any Federal milk order is classi- 
fied and priced as Class I milk and is 
not used as an offset for any other 
payment obligation under any order. 


§ 1135.61 Computation of uniform price. 


For each month the market adminis- 
trator shall compute the uniform price 
per hundredweight of milk of 3.5 per- 
cent butterfat content received from 
producers as follows: . 

(a) Combine into one total the 
values computed pursuant to § 1135.60 
for all handlers who filed reports pre- 
scribed by § 1135.30 for the month and 
who made the payments pursuant to 
§ 1135.71 for the preceding month; 

(b) Subtract, if the average butterfat 
content of the milk specified in para- 
graph (e) of this section is more than 
3.5 percent, or add, if such butterfat 
content is less than 3.5 percent, an 
amount computed by multiplying the 
amount by which the average butter- 
fat content of such milk varies from 
3.5 percent by the butterfat differen- 
tial computed pursuant to § 1135.74 
and multiplying the result by the total 
hundredweight of such milk; 

(c) Add an amount equal to, not less 
than one-half the unobligated balance 
in the producer-settlement fund; 

(d) Divide the resulting amount by 
the sum of the following for all han- 
dlers included in these computations: 

(1) The total hundredweight of pro- 
ducer milk; and 

(2) The total hundredweight for 
which a value is computed pursuant to 
§ 1135.60(f); and 

(e) Subtract not less than 4 cents 
nor more than 5 cents per hundred- 
weight. The result shall be the “uni- 
form price.” 


§ 1135.62 Announcement of uniform price 
and producer butterfat differential. 


On or before the 12th day after the 
end of each month the market admin- 
istrator shall announce publicly the 
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uniform proce and producer butterfat 
differential for such month. 


PAYMENTS FOR MILK 


§ 1135.70 Producer-settlement fund. 


The market administrator shall es- 
tablish and maintain a separate fund 
known as the “producer-settlement 
fund” into which he shall deposit the 
appropriate payments made by han- 
dlers pursuant to §§ 1135.71, 1135.76, 
and 1135.77, and out of which he shall 
make the appropriate payments pur- 
suant to §§ 1135.73 and 1135.77. Pay- 
ments due to a person from the fund 
shall be offset by payments due to the 
fund from such person. 


§ 1135.71 Payments to market administra- 
tor. 


(a) On or befor the 25th day of the 
month, each handler shall pay to the 
market administrator for deposit into 
the producer-settlement fund an 
amount determined by multiplying 
the hundredweight of producer milk 
received by him (excluding his own 
farm production) during the first 15 
days of such month by the Class III 
price for the preceding month. 

(b) On or before the 14th day after 
the end of the month, each handler 
shall pay the market administrator an 
amount equal to his net pool obliga- 
tion computed pursuant to § 1135.60, 
less: 

(1) Payments made pursuant to 
paragraph (a) of this section for such 
month and the value of the handler’s 
own farm production (based upon the 
uniform price adjusted pursuant to 
§§ 1135.74 and 1135.75) received at 
such handler’s plant during the 
month. 

(2) An amount computed by multi- 
plying the inform price by the hun- 
dredweight of other source milk for 
which a value is computed pursuant to 
§ 1135.60(f); and 

(3) Proper deductions, charges, or 
other reimbursement in favor of the 
handler authorized in writing by pro- 
ducers from whom such handler re- 
ceived milk. 


§ 1135.72 [Reserved] 


§ 1135.73 Payments to producers and to 
cooperative associations. 


(a) On or before the last day of each 
month, the market administrator shall 
make payment, subject to paragraph 
(c) of this section, to each producer for 
milk (except the own farm production 
of a handler) received from such pro- 
ducer during the first 15 days of such 
month by handlers from whom the ap- 
propriate payments have been re- 
ceived pursuant to §1135.71(a) at not 
less than the Class III price per hun- 
dredweight for the preceding month; 

(b) On or before the 19th day after 
the end of each month, the market ad- 


ministrator shall make payment, sub- 
ject to paragraph (c) of this section, to 
each producer for milk (except the 
own farm production of a handler) for 
which credit is allowed pursuant to 
§ 1135.71(b)(1) received from such pro- 
ducer during the month by handlers 
from whom the appropriate payments 
have been’ received pursuant to 
§1135.71(b) at the uniform price per 
hundredweight as adjusted pursuant 
to § 1135.74, less: 

(1) Payments made pursuant to 
paragraph (a) of this section for such 
month; 

(2) Deductions for marketing ser- 
vices pursuant to § 1135.86; 

(3) Other proper deductions author- 
ized by such producer in writing. 

(c) In making payments to producers 
pursuant to paragraphs (a) and (b) of 
this section, the market administrator 
shall pay on or before the second day 
prior to the date specified in such 
paragraph to each cooperative associ- 
ation for all producers who market 
their milk through the cooperative as- 
sociation and who are certified to the 
market administrator by the coopera- 
tive association as having authorized 
the cooperative association to receive 
such payment in amount equal to the 
sum of the individual payments other- 
wise payable to such producers pursu- 
ant to paragraphs (a) and (b) of this 
section; 

(d) If the market administrator does 
not receive the full payment required 
of a handler pursuant to § 1135.71, he 
shall reduce uniformly per hundred- 
weight his payments to producers 
and/or cooperative associations for 
milk received by such handler by a 
total amount not in excess of the 
amount due from such handler. The 
market administrator shall complete 
such payments on or before the next 
date for making final payments pursu- 
ant to this section following the date 
on which the remaining payments is 
received from such handler; and 

(e) If the unobligated balance in the 
producer-settlement fund is insuffi- 
cient to make all payments pursuant 
to this section except those payments 
due producers and/or cooperative as- 
sociations as described in paragraph 
(d) of this section, the market adminis- 
trator shall reduce uniformly per hun- 
dredweight such payments and shall 
complete such payments on or before 
the next date on which the funds 
become available. 


§ 1135.74 Producer butterfat differential. 


For milk containing more or less 
than 3.5 percent butterfat, the uni- 
form price shal! be increased or de- 
creased, respectively, for each one- 
tenth of one percent variation from 
3.5 percent by a bytterfat differential 
rounded to the nearest one-tenth cent, 
which shall be 0.115 times the simple 
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average of the wholesale selling prices 
(using the midpoint of any price range 
as one price) of Grade A (92-score) 
bulk butter per pound at Chicago, as 
reported by the Department for the 
month. 


§ 1135.75 [Reserved] 


§ 1135.76 Payments by handler operating 
a partially regulated distributing plant. 


Each handler who operates a partial- 
ly regulated distributing plant shall 
pay on or before the 25th day after 
the end of the-month to the market 
administrator for the producer-settle- 
ment fund the amount computed pur- 
suant to paragraph (a) of this section. 
If the handler submits pursuant to 
§§ 1135.30(b) and 1135.31(c) the infor- 
mation necessary for making the com- 
putations, such handler may elect to 
pay in lieu of such payment the 
amount computed pursuant to para- 
graph (b) of this section: 

(a) The payment under this para- 


graph shall be the amount resulting - 


from the following computations: 

(1) Determine the pounds of route 
disposition in the marketing area from 
the partially regulated distributing 
plant; 

(2) Subtract the pounds of fluid milk 
products received at the partially reg- 
ulated distributing plant: 

(i) As Class I milk from pool plants 
and other order plants, except that 
subtracted under a similar provision of 
another Federal milk order; and 

(ii) From another nonpool plant that 
is not an other order plant to the 
extent that an equivalent amount of 
fluid milk products disposed of to such 
nonpool plant by handlers fully regu- 
lated under any Federal milk order is 
classified and priced as Class I milk 
and is not used as an offset for any 
other payment obligation under any 
order; 

(3) Subtract the pounds of reconsti- 
tuted skim milk in route disposition in 
the marketing area from the partially 
regulated distributing plant; 

(4) Multiply the remaining pounds 
by the difference between the Class I 
price and the uniform price; and 

(5) Add the amount obtained from 
multiplying the pounds of reconstitut- 
ed skim milk specified in paragraph 
(aX(3) of this section by the difference 
between the Class I price and the 
Class III price. 

(b) The payment under this para- 
graph shall be the amount resulting 
from the following computations: 

(1) Determine the value that would 
have been computed pursuant to 
§ 1135.60 for the partially regulated 
distributing plant if the plant had 
been a pool plant, subject to the fol- 
lowing computations: ‘ 

di) Fluid milk products and bulk 
fluid cream products received at the 
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partially regulated distributing plant 
from a pool plant or an other order 
plant shall be allocated at the partial- 
ly regulated distributing plant to the 
same class in which such products 
were classified at the fully regulated 
plant; 

(ii) Fluid milk products and bulk 
fluid cream products transferred from 
the partially regulated distributing 
plant to a pool plant or an other order 
plant shall be classified at the partial- 
ly regulated distributing plant in the 
class to which allocated at the fully 
regulated plant. Such transfers shall 
be allocated to the extent possible to 
those receipts at the partially regulat- 
ed distributing plant from pool plants 
and other order plants that are classi- 
fied in the corresponding class pursu- 
ant to paragraph (b)(1)(i) of this sec- 
tion. Any such transfers remaining 
after the above allocation which are 
classified in Class I and for which a 
value is computed for the handler op- 
erating the partially regulated distrib- 
uting plant pursuant to § 1135.60 shall 
be priced at the uniform price (or at 
the weighted average price if such is 
provided) of the respective order regu- 
lating the handling of milk at the 
transferee-plant, with such uniform 
price adjusted to the location of the 
nonpool plant (but not to be less than 
the lowest class price of the respective 
order), except that transfers of recon- 
stituted skim milk in filled milk shall 
be priced at the lowest class price of 
the respective order; and 

(iii) If the operator of the partially 
regulated distributing plant so re- 
quests, the value of milk determined 
pursuant to § 1135.60 for such handler 
shall include, in lieu of the value of 
other source milk 
§ 1135.60(f) less than the value of such 
other source milk _ specified in 
§ 1135.71(b)(2), a value of milk deter- 
mined pursuant to § 1135.60 for each 
nonpool plant that is not an other 
order plant which serves as a supply 
plant for such partially regulated dis- 
tributing plant by making shipments 
to the partially regulated distributing 
plant during the month equivalent to 
the requirements of §1135.7(b), sub- 
ject to the following conditions: 

(a) The operator of the partially reg- 
ulated distributing plant submits with 
his reports filed pursuant’ to 
§§ 1135.30(b) and 1135.31(c) similar re- 
ports for each such nonpool supply 
plant; 

(b) The operator of such nonpool 
supply plant maintains books and rec- 
ords showing the utilization of all 
skim milk and butterfat received at 
such plant which are made available if 
requested by the market administrator 
for verification purposes; and 

(c) The value of milk determined 
pursuant to § 1135.60 for such nonpool 
supply plant shall be determined in 


specified in- 
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the same manner prescribed for com- 
puting the obligation of such partially 
regulated distributing plant; and 

(2) From the partially regulated dis- 
tributing plant’s value of milk comput- 
ed pursuant to paragraph (b)(1) of 
this section, subtract: 

(i) The gross payments by the opera- 
tor of such partially regulated distrib- 
uting plant for milk received at the 
plant during’ the month that would 
have been producer milk if the plant 
had been fully regulated; 

Gi) If paragraph (b)(1)(iii) of this 
section applies, the gross payments by 
the operator of such nonpool supply 
plant for milk received at the plant 
during the month that would have 
been producer milk if the plant had 
been fully regulated; and 

(iii) The payments by the operator 
of the partially regulated distributing 
plant to the producer-settlement fund 
of another order under which such 
plant is also a partially regulated dis- 
tributing plant and like payments by 
the operator of -the nonpool supply 
plant if paragraph (b)(1)(iii) of this 
section applies. 


§ 1135.77 Adjustment of accounts. 


Whenever audit by the market ad- 
ministrator of any handler’s reports, 
books, records, or accounts or other 
verification discloses errors resulting 
in money due the market administra- 
tor from such handler or due such 
handler from the market administra- 
tor, the market administrator shall 
promptly notify such handler of any 
amount so due and payment thereof 
shall be made on or before the next 
date for making payments as set forth 
in the provisions under which such 
error occurred. 


§ 1135.78 Charges on overdue accounts. 


Any unpaid obligation pursuant to 
§§ 1135.71, 1135.76, and 1135.77 shall 
be increased three-fourths of 1 percent 
each month beginning with the third 
day following the date such obligation 
was payable under the order. Any re- 
maining amount due shall be _ in- 


- creased at the same rate on the corre- 


sponding day of each month thereaf- 
ter until paid. The amounts payable 
pursuant to this section shall be com- 
puted monthly on each unpaid obliga- 
tion, and shall include any unpaid 
charges previously made pursuant to 
this section. For the purpose of this 
section any obligation that was deter- 
mined at a date later than prescribed 
by the order because of a handler’s 
failure to submit a report to the 
market administrator when due, shall 
be considered to have been payable by 
the date it would have been due if the 
report had been filed when due. 
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ADMINISTRATIVE ASSESSMENT AND 
MARKETING SERVICE DEDUCTION 


§ 1135.85 Assessment for order adminis- 
tration. 


As his pro rata share of the expenses 
of administration of the order, each 
handler shall pay to the market ad- 
ministrator on or before the 14th day 
after the end of the month 5 cents per 
hundredweight or such lesser amount 
as the Secretary may prescribe, with 
respect to: 

(a) Producer milk (including such 
handler’s own production); 

(b) Other source milk allocated to 
Class I pursuant to § 1135.44(a) (7) and 
(11) and the corresponding steps of 
§ 1135.44(b), except such other source 
milk that is excluded from the compu- 
tations pursuant to §1135.60(d) and 
(f); and 

(c) Route disposition in the market- 
ing area from a partially regulated dis- 
tributing plant that exceeds the skim 
milk and butterfat subtracted pursu- 
ant to § 1135.76(a)(2). 


§ 1135.86 Deduction 
services. 


(a) The market administrator, in 
making payments to each producer 
pursuant to §1135.73, shall deduct 8 
cents per hundredweight, or such 
lesser amount as the Secretary may 
prescribe, with respect to the milk 
(except a handler’s own farm produc- 
tion) of such producer for whom the 
marketing services set forth in para- 
graph (b) of this section are not being 
performed by a cooperative association 
as determined by the market adminis- 
trator. 

(b) The moneys deducted pursuant 
to paragraph (a) of this section shall 
be used by the market administrator 
to verify or establish weights, samples, 
and tests of producer milk and to pro- 
vide producers with market informa- 
tion. Such services shall be performed 
by the market administrator or by an 
— engaged by and responsible for 

im. 


for marketing 


PART 1000—GENERAL PROVISIONS OF 
FEDERAL MILK MARKETING ORDERS 


§ 1000.1 Scope and purpose of Part 1000. 


This part sets forth certain terms, 
definitions, and provisions which shall 
be common to and part of each Feder- 
al milk marketing order except as spe- 
cifically defined otherwise, or modi- 
fied, or otherwise provided, in an indi- 
vidual order. 


§ 1000.2 Definitions. 


The following terms shall have the 
following meanings as used in the 
order: 

(a) Act. “Act” means Public Act No. 
10 73d Congress, as amended and as 
reenacted and amended by the Agri- 
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cultural Marketing Agreement Act of 
1937, as amended (7 U.S.C. 601 ef seq.). 

(b) Order. “Order’’ means the appli- 
cable part of Title 7 of the Code of 
Federal Regulations issued pursuant 
to section 8c of the Act as a Federal 
milk marketing order (as amended). 

(c) Department. “Department” 
means the U.S. Department of Agri- 
culture. 

(d) Secretary. “Secretary” means the 
Secretary of Agriculture of the United 
States or any officer or employee of 
the Department to whom authority 
has heretofore been delegated, or to 
whom authority may hereafter be del- 
egated to act in his stead. 

(e) Person. “Person” means any indi- 
vidual, partnership, corporation, asso- 
ciation, or other business unit. . 


§ 1000.3 Market Administrator. 


(a) Designation. The agency for the 
administration of the order shall be a 
market administrator selected by the 
Secretary and subject to removal at 
the Secretary’s discretion. The market 
administrator shall be entitled to com- 
pensation determined by the Secre- 
tary. \ 

(b) Powers. The market administra- 
tor shall have the following powers 
with respect to each order under his 
administration. 

(1) Administer the order in accord- 
ance with its terms and provisions; 

(2) Make rules and regulations to ef- 
fectuate the terms and provisions of 
the order; 

(3) Receive, investigate, and report 
compliants of violations to the Secre- 
tary; and 

(4) Recommend amendments to the 
Secretary. 

(c) Duties. The market administrator 
shall perform all the duties necessary 
to administer the terms and provisions 
of each order under his administra- 
tion, including, but not limited to, the 
following: 

(1) Execute and deliver to the Secre- 
tary a bond covering himself and a 
bond covering any person designated 
by the Secretary to act in his stead. 
The respective bond shall be: 

(i) Delivered within 45 days after he 
(or the acting market administrator) 
enters upon his duties. 

(ii) Effective as of the date he (or 
the acting market administrator) 
enters upon his duties; 

(iii) Conditioned upon the faithful 
performance of the market adminis- 
trator’s duties; and ~ 

(iv) In an amount and with surety 
thereon satisfactory to the Secretary. 

(2) Employ and fix the compensa- 
tion of persons necessary to enable 
him to exercise his powers and per- 
form his duties; 

(3) Pay out of funds provided by the 
administrative assessment, except ex- 
penses associated with functions for 


which the order provides a separate 
charge, all expenses necessarily in- 
curred in the maintenance and func- 
tioning of his office and in the per- 
formance of his duties, intluding his 
own bond and compensation and the 
necessary bonds of his employees; 

(4) Keep records which will clearly 
reflect the transactions provided for in 
the order, and upon request by the 
Secretary surrender the records to his 
successor or such other person as the 
Secretary may designate; 

(5) Furnish information and reports 
requested by the Secretary and submit 
his records to examination by the Sec- 
retary; 

(6) Announce publicly at his discre- 
tion, unless otherwise directed by the 
Secretary, by such means as he deems 
appropriate, the name of any handler 
who, after the date upon which he is 
required to perform such act, has not: 

(i) Made reports required by the 
order; 

(ii) Made payments required by the 
order; or 

(iii) Made available records and fa- 
cilities as required pursuant. to 
§ 1000.5; 

(7) Prescribe reports required of 
each handler under the order. Verify 
such reports and the payments re- 
quired by the order by examining rec- 
ords (including such papers as copies 
of income tax reports, fiscal and prod- 
uct accounts, correspondence, con- 
tracts, documents or memoranda of 
the handler, and the records of any 
other persons that are relevant to the 
handler’s obligation under the order), 
by examining such handler’s milk han- 
dling facilities; and by such other in- 
vestigation as the market administra- 
tor deems necessary for the purpose of 
ascertaining the correctness of any 
report or any obligation under the 
order. Reclassify skim milk and but- 
terfat received by any handler if such 
examination and investigation dis- 
closes that the original classification 
was incorrect. 

(8) Furnish each regulated handler a 
written statement of such handler’s 
accounts with the market administra- 
tor promptly each month. Furnish a 
corrected statement to such handler if 
verification discloses that the original 
statement was incorrect; and 

(9) Prepare and disseminate publicly 
for the benefit of producers, handlers, 
and consumers such statistics and 
other information concerning oper- 
ation of the order and facts relevant 
to the provisions thereof (or proposed 
provisions) as do not reveal confiden- 
tial information. 


§ 1000.4 Continuity and separability of 
provisions. 
(a) Effective time. The provisions of 
the order or any amendment to the 
order shall become effective at such 
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time as the Secretary may declare and 
shall continue in force until suspended 
or terminated. 

(b) Suspension or termination. The 
Secretary shall’ suspend or terminate 
any or all of the provisions of the 
order whenever he finds that such 
provision(s) obstructs or does not tend 
to effectuate the declared policy of 
the .Act. The order shall terminate 
whenever the provisions of the Act au- 
thorizing it cease to be in effect. 

(c) Continuing obligations. If upon 
the suspension or termination of any 
or all of the provisions of the order, 
there are any obligations arising under 
the order, the final accrual or ascer- 
tainment of which requires acts by 
any handler, by the market adminis- 
trator, or by any other person, the 
power and duty to perform such fur- 
ther acts shall continue notwithstand- 
ing such suspension or termination. 

(d) Liquidation. (1) Upon the sus- 
pension or termination of any or all 
provisions of the order, the market ad- 
ministrator, or such other liquidating 
agent designated by the Secretary 
shall if so directed by the Secretary 
liquidate the business of the market 
administrator’s office, dispose of all 
property in his possession or control, 
including accounts receivable and ex- 
ecute and deliver all assignments or 
other instruments necessary or appro- 
priate to effectuate any such disposi- 
tion; and . 

(2) If a liquidating agent is so desig- 
nated, all assets and records of the 
market administrator shall be trans- 
ferred promptly to such liquidating 
agent. If, upon such liquidation, the 
funds on hand exceed the amounts re- 
quired to pay outstanding obligations 
of the office of the market administra- 
tor and to pay necessary expenses of 
liquidation and _ distribution, such 
excess shall be distributed to contrib- 
uting handlers and producers in an 
equitable manner. 

(e) Separability of provisions. If any 
provision of the order or its applica- 
tion to any person or circumstances is 
held invalid, the application of such 
provision and of the remaining provi- 
sions of the order to other persons or 
circumstances shall not be affected 
thereby. 


§ 1000.5 Handler responsibility for records 
and facilities. 


Each handler shall maintain and 
retain records of his operations and 
make such records and his facilities 
available to the market administrator. 
If adequate records of a handler, or of 
any other persons, that are relevant to 
the obligation of such handler are not 
maintained and made available, any 
skim milk and butterfat required to be 
reported by such handler for which 
adequate records are not available 
shall not be considered accounted for 
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or established as used in a class other 
than the highest priced class. 

(a) Records to be maintained. (1) 
Each handler shall maintain records 
of his operations (including, but not 
limited to, records of purchases, sales, 
processing, packaging, and disposition) 
as are necessary to verify whether 
such handler has any obligation under 
the order, and if so, the amount of 
such obligation. Such records shall be 
such as to establish for each plant or 
other receiving point for each month: 

(i) The quantities of skim milk and 
butterfat contained in, or represented 
by, products received in any form, in- 
cluding inventories on hand at the be- 
ginning of the month, according to 
form, time, and:source of each receipt; 

(ii) The utilization of all skim milk 
and butterfat showing the respective 
quantities of such skim milk and but- 
terfat in each form disposed of or on 
hand at the end of the month; and 

(iii) Payments to producers, dairy 
farmers and cooperative associations, 
including the amount and nature of 
any deductions and the disbursement 
of money so deducted. 

(2) Each handler shall keep such 
other specific records as the market 
administrator deems necessary to 
verify or establish such handler’s obli- 
gation under the order. 

(b) Availability of records and facili- 
ties. Each handler shall make availa- 
ble all records pertaining to such han- 
dler’s operations and all facilities the 
market administrator finds are neces- 
sary for such market administrator to 
verify the information required to be 
reported by the order and/or to ascer- 
tain such handler’s reporting, mone- 
tary or other obligation under the 
order. Each handler shall permit the 
market administrator to weigh, 
sample, and test milk and milk prod- 
ucts and observe plant operations and 
equipment and make available to the 
market administrator such facilities as 
are necessary to carry out his duties. 

(c) Retention of records. All records 
required under the order to be made 
available to the market administrator 
shall be retained by the handler for a 
period of 3 years to begin at the end of 
the month to which such records per- 
tain. If, within such 3-year period, the 
market administrator notifies the han- 
dler in writing that the retention of 
such records, or of specified records, is 
necessary in connection with a pro- 
ceeding under section 8c(15)(A) of the 
Act or a court action specified in such 
notice, the handler shall retain such 
records, or specified records, until fur- 
ther written notification from the 
market administrator. The market ad- 
ministrator shall give further written 
notification to the handler promptly 
upon the termination of the litigation 
or when the records are no longer nec- 
essary in connection therewith. 
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§ 1000.6 Termination of obligations. 


The provisions of this section shall 
apply to any obligation under the 
order for the payment of money; 

(a) Except as provided in paragraphs 
(b) and (c) of this section, the obliga- 
tion of any handler to pay money re- 
quired to be paid under the terms of 
the order shal terminate 2 years after 
the last day of the month during 
which the market administrator re- 
ceives the handler’s report of receipts 
and utilization on which such obliga- 
tion is based, unless within such 2-year 
period, the market administrator noti- 
fies the handler in writing that such 
money is due and payable. Service of 
such written notice shall be complete 
upon mailing to the handler’s last 
known address and it shall contain but 
need not be limited to the following 
information: 

(1) The amount of the obligation; 

(2) The month(s) on which such ob- 
ligation is based; and 

(3) If the obligation is payable to 
one or more producers or to a coopera- 
tive association (except an obligation 
to be prorated to producers under an 
individual handler pool), the name of 
such producer(s) or such cooperative 
association, or if the obligation is pay- 
able to the market administrator, the 
account for which it is to be paid; 

(b) If a handler fails or refuses, with 
respect to any obligation under the 
order, to make available to the market 
administrator all records required by 
the order to be made available, the 
market administrator may notify the 
handler in writing, within the 2-year 
period provided for in paragraph (a) of 
this section, of such failure or refusal. 
If the market administrator so notifies 
a handler, the said 2-year period with 
respect to such obligation shall not 
begin to run until the first day of the 
month following the month during 
which all such records pertaining to 
such obligation are made available to 
the market administrator; 

(c) Nothwithstanding the provisions 
of paragraphs (a) and (b) of this sec- 
tion, a handler’s obligation under the 
order to pay money shall not be termi- 
nated with respect to any transaction 
involving fraud or willful concealment 
of a fact, material to the obligation, on 
the part of the handler against whom 
the obligation is sought to be imposed; 
and 

(d) Unless the handler files a peti- 
tion pursuant to section 8c(15)(A) of 
the Act and the applicable rules and 
regulations (7 CFR Part 900.50 et seq.) 
within the applicable 2-year period in- 
dicated below, the obligation of the 
market administrator. 

(1) To pay a handler any money 
which such handler claims to be due 
him under the terms of the order shall 
terminate 2 years after the end of the 
month during which the skim milk 
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and butterfat involved in the claim 
were received; or 

(2) To refund any payment made by 
a handler (including a deduction or 
offset by the market administrator) 
shall terminate 2 years after the end 
of the month during which payment 
was made by the handler. 


PROPOSED BY KRarFT, INc. 
PROPOSAL NO. 2 


Revise the provisions of the pro- 
posed order as set forth under Propos- 
al 1, as follows: 

A. Section 1135.6, Supply plant 
should read: 


§ 1135.6 Supply plant. 


“Supply plant” means a plant from 
which a fluid milk product acceptable 
to a duly constituted regulatory 
agency for fluid consumption, or filled 
milk, is transferred or diverted during 
the month to a pool distributing plant. 


B. Paragraphs (a) and (b) of § 1135.7, 
Pool plant, should read: 


§ 1135.7 Pool plant. 


(a) A distributing plant that during 
the month has: 

(1) Route disposition, except filled 
milk, representing not less than 50 
percent of its total receipts of Grade A 
fluid milk products (including milk di- 
verted from such plant pursuant to 
§ 1135.13); and 

(2) Route disposition, except filled 
milk, in the marketing area represent- 
ing not less than 10 percent of such re- 
ceipts. 

(bo) A supply plant from which 
during the month not less than 50 per- 
cent of its Grade A milk receipts from 
dairy farmers (including milk diverted 
from such plant pursuant to § 1135.13) 
is shipped to pool distributing plants 
pursuant to paragraph (a) of this sec- 
tion as fluid milk products, except 
filled milk; and any supply plant that 
has qualified as a pool plant in each of 
the immediately preceding months of 
August through February shall be a 
pool plant in each of the next follow- 
ing months of March through July 
except that such plant will not be a 
pool plant for any month during such 
March through July period for which 
the operator of the plant files with 
the market administrator prior to the 
first day of such month a written re- 
quest for nonpool status for such 
month. 

(i) A cooperative association that op- 
erates a supply plant may include as 
qualifying shipments its deliveries to 
pool distributing plants directly from 
farms of producers. 

(ii) A proprietary handler may in- 
clude as qualifying shipments milk di- 
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verted pursuant to § 1135.13(c) to pool 
distributing plants. 


* * 7 * * 


C. Paragraph (a) of §1135.12, Pro- 
ducer, should read: 


§ 1135.12 Producer. 


(a) Except as provided in paragraph 
(b) of this section ‘producer’. means 
any person: 

(1) Who produces milk in compli- 
ance with the fluid milk inspection re- 
quirements of a duly constituted regu- 
latory agency; and 

(2) Whose milk is received at a pool 
plant or diverted from a pool plant 
pursuant to § 1135.13. 


* ¢ * * * 


D. Section 1135.13, Producer milk, 
should read: 


§ 1135.13 Producer milk. 


“Producer milk” means the skim 
milk and butterfat contained in milk 
of a producer that is: 

(a) Received at a pool plant directly 
from such producer by the operator of 
the plant; 

(b) Received by a handler described 
in § 1135.9(c); or 

(c) Diverted by the operator of a 
pool plant, or a cooperative association 
from a pool plant to another pool 
plant, or to a nonpool plant that is not 
a producer-handler plant, subject in 
the case of diversions to nonpool 
plants, to the following conditions: 

(1) In any month of March through 
July, such milk may be diverted on 
any number of days. 

(2) In any month of August through 
February not less than one day’s pro- 
duction of the producer whose milk is 
diverted is physically received at a 
pool plant during the month. 

(3) In any month of August through 
February, the total quantity of milk so 
diverted during the month to nonpool 
plants by a cooperative association 
shall not exceed 50 percent of the pro- 
ducer milk that the cooperative associ- 
ation caused to be delivered to or di- 
verted from pool plants during the 
month; 

(4) In any month of August through 
February the operator of a pool plant 
that is not a cooperative association 
may divert any milk that is not under 
the control of a cooperative associ- 
ation that diverts milk during the 
month pursuant to paragraph (c)(3) of 
this section. The total quantity of milk 
so diverted during the month to non- 
pool plants shall not exceed 50 percent 
of the producer milk physically re- 
ceived at such plant and of the milk 
diverted from such plant that is eligi- 
ble to be diverted by the plant opera- 
tor. 


(5) To the extent that it would 
result in nonpool status for the pool 
plant from which diverted, milk di- 
verted for the account of a cooperative 
association from the pool plant of an- 
other handler shall not be producer 
milk; 

(6) Any milk diverted in excess of 
the limits prescribed in paragraph (c) 
(3) and (4) of this section shall not be 
producer milk. The diverting handler 
may designate the dairy farmers 
whose diverted milk will not be pro- 
ducer milk, otherwise the milk last di- 
verted, in lots of an entire days’ pro- 
duction, shall be excluded first in de- 
termining which milk should not be 
producer milk; and 

(7) Diverted milk shall be priced at 
the location of the plant to which di- 
verted. 


§ 1135.41 [Amended] 


E. In §1135.41(b)(2), replace the 
words “except that” with the words 
“and in milk diverted to such plant 
from another pool plant, except that 
in either case”’. 


§ 1135.42 [Amended] 


F. In § 1135.42(a), revise the heading 
of the introductory paragraph ‘‘Trans- 
fers to pool plants”, to “Transfers and 
diversions to pool plants”; and add the 
words “or diverted’ after the word 
“transferred”, to make the first sen- 
tence of said introductory paragraph 
read, in part, “Skim milk or butterfat 
transferred or diverted’”’. 

G. In § 1135.42(a)(2), add the phrase 
“or divertor plant”, to make the open- 
ing phrase in said paragraph read ‘(2) 
If the transferor plant or divertor 
plant”. 

H. In § 1135.42(a)(3), strike the open- 
ing phrase “If the transferor-handler” 
and replace it with the phrase “If the 
transferor-handier or the _ divertor- 
handler”’. 

I. In §1135.42(a)(3), conclude the 
subparagraph with the words “or the 
divertee plant’”’. 

J. Section 1135.42(c)(1) should read: 

“As Class I milk, if transferred or di- 
verted in the form of a fluid milk 
product; and.” 


PROPOSAL NO. 3 


A. Provide in the order for direct 
payments to producers and coopera- 
tive associations by the handlers who 
purchase milk from them, without the 
intervention of the market administra- 
tor as proposed in Proposal No. 1 
whereby handlers would make pay- 
ments for milk to the market adminis- 
trator, who, in turn, would pay the 
producers and cooperative associ- 
ations. 

B. Should the final order, contrary 
to the position stated in A above, pro- 
vide for such intervention of the 
market administrator in said payment 
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process, the order should also provide 
in § 1135.73 the following: 


In making payments to producers 
pursuant to paragraphs (a) and (b) of 
§ 1135.73, the market administrator, 
on or before the day prior to the dates 
specified in said paragraphs, shall de- 
liver payment to each handler who so 
requests for milk received by the han- 
dler from producers for whom 2 coop- 
erative association is not collecting 
payments pursuant to paragraph (c) of 
§ 1135.73 an amount equal to the sum 
of individual payments otherwise due 
such producers pursuant to para- 
graphs ¢a) and (b) of §1135.73. The 
handler shall then pay the individual 
producers the amounts due them by 
the respective dates specified in para- 
graphs (a) and (b) of § 1135.73. 

Copies of this notice may be pro- 
cured from the Hearing Clerk, Room 
1077, South Building, United States 
Department of Agriculture, Washing- 
ton, D.C. 20250, or may be there in- 
spected. 


From the time that a hearing notice 
is issued until the issuance of a final 
decision in a proceeding, Department 
employees involved in the decisional 
process are prohibited from discussing 
the merits of the hearing issues on an 
ex parte basis with any person having 
an interest in the proceeding. For this 
particular proceeding, the prohibition 
applies to employees in the following 
organizational units: 

Office of the Secretary of Agriculture. 

Office of the Administrator, Agricultural 
Marketing Service. 

Office of the General Counsel. 

Dairy Division, Agricultural Marketing 
Service (Washington office only). 
Procedural matter are not subject to 

the above prohibition and may be dis- 

cussed at any time. 

Signed at Washington, D.C., on Oc- 
tober 19, 1978. 

WILLIAM T. MANLEY, 
Deputy Administrator, 
Marketing Program Operations. 
[FR Doc. 78-29966 Filed 10-23-78; 8:45 am] 


FEDERAL REGISTER, VOL. 43, NO. 206—TUESDAY, OCTOBER 24, 1978 





